January 31, 2011
Professor John Ruggie
Special Representative of the Secretary-General for Business and Human Rights
By email: regaignon@business-humanrights.org
Re: Guiding Principles for the implementation of the United Nations “Protect, Respect and Remedy” Framework
Dear Professor Ruggie:
We are writing in response to your request for comments on the proposed Guiding Principles for the implementation of the
United Nations “Protect, Respect and Remedy” Framework 1.
With over C$4.8 billion in assets under management, NEI Investments’ approach to investing incorporates the thesis that
companies integrating best environmental, social and governance (ESG) practices into their strategy and operations will
provide higher risk-adjusted returns over the long term. Through our company evaluations, our active engagement with the
companies in our funds, and our issues research, we have developed considerable insight into good practices and
weaknesses in corporate practice with respect to human rights, which we endeavour to share in the context of consultations
on public policy and standards. Mining and oil and gas companies are strongly represented on Canadian exchanges, and in
recognition of this fact our ESG Program has a special focus on the extractive industries. Lack of consensus on expectations of
companies with respect to human rights has long been a source of reputational and social license risk for Canadian
companies, particularly for extractives companies that operate in high-risk countries and create major impacts on host
communities.
We commend your continuing efforts to engage stakeholders and gather a wide range of input in the development of the
Business and Human Rights principles and framework. In general, we support the Guiding Principles draft 2 and see particular
value in the following aspects:
•
•
•
•
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It distinguishes effectively between State duties and the obligations of corporations.
It reinforces that the full range of human rights must be addressed, as the full range of human rights can be
impacted by corporate activity.
It draws attention to the need for awareness-raising and “mainstreaming” of human rights amongst policy-makers,
regulators and decision-makers in the business domain.
It specifies the elements of corporate due diligence on human rights – policy, impact assessment, integration of
findings, monitoring, and reporting. Notably, it specifies the need for corporations to engage effectively with
stakeholders and with human rights experts, and the need to conduct human rights impact assessment and regular
continuing assessment taking into account the full range of rights.
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The value of the Guiding Principles lies in integrating diverse aspects of the business and human rights question. We
recognize that a global high-level document of this kind is not the place for detailed discussion of operationalization
measures. In fact there has been extensive work on this over the past two decades in a wide variety of sectors (for example,
the Whitehorse Mining Initiative 3, the Mining Association of Canada’s “Towards Sustainable Mining” 4, the International
Council on Mining and Metals 5, and the Mining Certification Evaluation Project 6 – to speak only of the mining sector) and on
a wide variety of specific issues (such as security and human rights, and Human Rights Impact Assessment). The detail of
these efforts need not be reprised in this document, but there is an expectation that work on operationalization will
continue, evolving towards further consensus.
In the following pages we set out a number of investor-perspective observations and suggestions on possible enhancements
to the Guiding Principles draft.
Principle 2: Encouraging companies to respect human rights abroad
We would agree that there are strong policy reasons for home States to encourage businesses domiciled in their territory to
respect human rights abroad. Where one company from a home State has developed a negative reputation in a host State
for human rights performance, this can create reputational problems and barriers for other companies domiciled in that
State. Both home States, and home State industry associations, could play a role in mitigating this risk.
Principle 3: Systemic challenges to a human rights-respecting culture
We would strongly agree with the observation that one of the challenges to be addressed is that policy-makers and officials
who are charged with the most direct responsibility for trade and economic matters, and have the most direct impact on
business practice, may lack awareness when it comes to human rights obligations. In our experience, glossing over the “S”
in ESG – including the human rights aspect - is a pervasive problem. A recent example in Canada was the decision that,
following a motion on ESG disclosure in the provincial legislature, the Ontario Securities Commission would address
environmental and governance disclosure, but not social disclosure, in its 2010 policy agenda 7. Drawing attention in the
Guiding Principles to these human rights knowledge gaps is helpful to responsible investors seeking to address these
weaknesses through corporate and policy engagement.
Principle 5: Corporate law and policy
We would strongly recommend adding the concept of fiduciary duty to the list of influential areas of business law and policy
that may require review with a human rights lens. The incentive for companies to address human rights issues would be
greater if more investment institutions recognized and acted upon their own responsibility to respect human rights in
investment decision-making. In recent years, following the publication of the Freshfields report 8, there has been increasing
acceptance of the proposition that integration of environmental, social and governance considerations in investment
decision-making is consistent with, or indeed part of, fiduciary duty. But this evolution is still at an early stage, and up to
now more attention has focused on environmental and governance aspects than on human rights.
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We welcome the reference to States requiring companies to communicate on human rights performance, and to the
potential materiality of information on human rights impacts. We find that corporate reporting requirements tend to
underplay the potential materiality of social matters, and that corporate reporting on the most material aspects of social
performance (such as human rights) tends to be weaker than reporting on environmental and governance matters.
Principle 10: Conflict-affected areas
We note that effective State action to curb abuses in conflict-affected areas will require strong coordination among different
agencies – including those responsible for foreign affairs, international aid, trade promotion and securities regulation 9.
Principle 12: Indigenous rights
We note that the Guiding Principles do not give specific attention to indigenous rights issues. We understand that the
principles are intended to be universal in application, and hence focus on universal human rights. Nonetheless, we are
seeing rapid evolution in the standards by which companies, especially in extractive industries, are being evaluated and
beginning to follow in the area of indigenous rights, for example with regard to the concept of Free, Prior and Informed
Consent 10. Globally, there are heightened expectations following the adoption of the UN Declaration on the Rights of
Indigenous Peoples 11 in 2007, and the issue of engagement and consultation with indigenous peoples impacted by corporate
activities has become the subject of intense debate. In practice, we have found that where extractive companies in our
portfolios are facing social license challenges, the identity of the impacted communities means that human rights concerns
are often intertwined with indigenous rights issues. We therefore believe that additional commentary on integration of
indigenous rights considerations into wider human rights policy and practice could be of value to companies.
Principle 14: Corporate policy and human rights
We greatly value the references to the need to align performance incentives of corporate executives and corporate lobbying
practices to human rights commitments. Over the past several years we have been engaging companies on the need to
integrate long-term ESG performance measures into executive compensation packages - including human rights performance
measures, where these are material for the company in question. We also strongly support greater public accountability and
transparency around corporate lobbying on public policy and regulatory issues.
We believe the Guiding Principles would be enhanced by addition of a reference to the need for the board of a company to
take responsibility for human rights issues. We believe this is an important aspect of mainstreaming human rights within
companies, given the role of the board in risk oversight and setting strategy. We would also observe in this context that at
many companies, the level of human rights awareness and expertise among board members needs to be improved. For
example, over the last year we successfully engaged Barrick Gold, the world’s ’s largest gold mining company, to put forward
a director candidate with experience in corporate responsibility, environment or human rights and community engagement
issues, in recognition of the significance for the company of these areas of risk.
Principles 15-17: Human Rights Due Diligence
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We value the incorporation of the concept of due diligence in the human rights context, as it points to the high measure of
prudence business enterprises should exercise when evaluating their human rights risks. Principle 15 details the elements of
sound human rights due diligence, including assessment, integration of findings, monitoring performance, and
communication on performance. We especially support the proposition that due diligence should start “as early as possible
in the development of a new activity or relationship”. Acquiring sufficient and relevant baseline information on human rights
and social issues is a necessary condition for effectively addressing risks, and avoiding possible rights infringements and
conflicts.
Principle 16 provides useful guidance on human rights impact assessment for proposed or new operations, and for human
rights aspects which companies have more experience in managing. However, we would argue that many companies face
more complex human rights-related challenges, involving existing operations with a problematic human rights history, and
human rights matters on which they as yet lack well-developed internal expertise. While recognizing that this is a high-level
document, we feel that a slightly more detailed discussion of considerations for defining the approach to assessment may be
warranted, including the role of formal Human Rights Impact Assessments (HRIA) - especially in light of the work already
undertaken by the Special Representative on the topic of HRIA 12 and examples of practice in the field. In 2008, we were part
of a group of responsible investors that called on Goldcorp, a Canadian gold mining company, to commission an independent
Human Rights Impact Assessment (HRIA) of the Marlin mine in Guatemala. Goldcorp agreed to the request, and we were
involved in the process as a member of the independent steering committee responsible for overseeing the assessment. The
assessment confronted a number of challenges that may be relevant in the context of the Guiding Principles: notably, human
rights assessment was a relatively novel field, and the focus was an existing and controversial mining operation. In this
context, the involvement of external human rights experts proved to be crucial when the assessment itself was challenged by
some actors. Although Principle 19 deals with communication and reporting on human rights due diligence in general, we
would suggest adding a specific reference under Principle 16 to the value of publishing the findings of human rights
assessments. In keeping with the tenet of transparency, the Marlin Mine Human Rights Assessment was released publicly in
2010 13. Not only was this a demonstration of openness and commitment to action on the part of the company, but it also
made available an important body of work on methodology in the emerging field of HRIA. We also note that published
assessments may serve as a convening mechanism for government participation in resolution of human rights challenges.
The Marlin assessment report included recommendations for government, as well as for Goldcorp.
Under Principle 19, we would suggest highlighting that different stakeholders have different needs in terms of human rights
reporting. Responsible investors require material information on human rights policy and mitigation measures, and
aggregated reporting that reveals the company’s level of exposure to human rights risk, and the quality of corporate
performance in mitigating that risk. Rights holders associated with the company’s operations in a specific location may
require more granular information on topics such as local human rights performance, as well as detailed information on how
to access grievance mechanisms. One-size-fits-all reporting is unlikely to meet the needs of all stakeholders.
Principles 29: Grievance mechanisms
We compared the list of criteria for grievance mechanisms against several current and proposed standards: the International
Finance Corporation Performance Standards 14, the Canadian CSR Counsellor’s review mechanism 15, the complaint
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mechanism proposed under Canadian Bill C-300 on extractive activity in developing countries 16, and the Responsible
Jewellery Council code of practices 17. The Guiding Principles criteria are comprehensive and reflect, or go beyond, the
current scope of these principles and mechanisms. We look forward to further refinements that may emerge from the
grievance mechanism pilot project.
Under requirement b (accessibility) there is a requirement for “adequate assistance to aggrieved parties who may face
barriers to access, including… fear of reprisal”. We would note that an important accessibility factor in such cases is the
option for parties to remain anonymous, though this is perhaps implied here. At several points, reference is made to the
concept of “legitimacy” in the context of human rights complaints. It might be helpful to elaborate this concept, which can
be an area of disagreement among stakeholders, particularly when human rights complaints are made by individuals or
organizations other than the rights holders themselves.
Conclusion and main recommendations
We commend the Special Representative’s continuing commitment to improving practice on business and human rights.
From a responsible investment perspective, we see much value in the Guiding Principles draft. In response to the request for
comment, we highlight the following suggestions for possible enhancements:
•
•
•

Add fiduciary duty to the list of corporate law and practice concepts to which human rights should be mainstreamed.
Make reference to the need for mainstreaming of human rights at the corporate board level, and within corporate
systems such as enterprise risk management and executive compensation frameworks.
Elaborate the discussion on approaches to human rights assessment, taking into account lessons from practice and
the conflicted situations that many companies face, particularly in the extractives sector.

We will continue to work with the companies held in our funds, and with policy makers, in finding ways to promote
corporate respect for human rights. The Guiding Principles will be a helpful tool in those discussions.
Should you have any questions with regard to this submission, please do not hesitate to contact Michelle de Cordova,
Manager, Public Policy & Research (mdecordova@NEIinvestments.com, 604-742-8319).
Sincerely,
NEI Investments

Robert Walker
Vice President, ESG Services
CC: Board of Directors, NEI Investments
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